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The PREPARE project safety program focuses on school safety and the reducƟon of all forms of
violence including sexual violence in schools. This part of the program involves a partnership
between schools and police oĸcers to improve school safety, to teach students safety planning
skills, to provide mentoring to students and to raise awareness of the laws on violence.

Material in this safety resource booklet include:
The PREPARE lesson on sexual violence and the law is a lesson to be delivered by police oĸcers
to learners. It describes what violence is, the consequences of violence and what one should
do if they become a vicƟm of violence.
The safe schools strategy is material developed by the Centre of JusƟce and Crime PrevenƟon
(CJCP) for the PREPARE school safety training workshop for use by educators, principals, police
oĸcers and support staī in schools. The strategy is a whole school approach which addresses
environmental, behavioural and systemic programmes that contribute to safe schools.
A school safety acƟon plan template is included. This can be used by schools as a guide to
come up with their own safety acƟon plans.
A school safety quesƟonnaire for learners and a marking report template that will aid collaƟng
informaƟon from the quesƟonnaire is included. This will help schools to idenƟfy trouble spots
in their schools and to take appropriate acƟon.
A presentaƟon on The Sexual Oīences Act and The Child JusƟce Act presented at the PREPARE
school safety training workshop.
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Violence and the Law

Responding to violence and
specically sexual violence:
The law
ObjecƟves
Learners will:
•
•
•
•

Understand laws related to violence
Understand the values inherent in these laws
Understand the procedure for taking out a protecƟon order
Understand the legal services to access in the event of a sexual assault

AcƟviƟes
• Class discussion on why we have laws on violence and sexual violence
• Facilitator describes the South African Law
• Facilitator explains how the law can help vicƟms and what they can do.
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We are all equal
The South African government believes that human rights are very important, so our
consƟtuƟon and our laws protect and promote the rights of all South Africans. The laws
are the same for all people because we are all equal, and there are laws that provide
special protecƟon for vulnerable groups like women and children. Our right to equality,
and the fact that this right is legally protected, means that men have no right to control
women or force them to do things that they don’t want to do.

Violence is unacceptable
The laws that South Africa has about violence, especially sexual violence, show that we
believe that such violence is unacceptable in our society. If you do not know whether a
woman has consented (agreed) to have sex, you must not have sex. You should only have
sex when both you AND your partner agree WITHOUT any forcing, tricking, manipulaƟng,
pressuring, or being too drunk or ‘high’ to make a decision.

We are responsible for our own
behaviour
These laws mean that people cannot misuse their power by abusing or violaƟng other
people. If you break the law by commiƫng a crime (including rape) you will be held
responsible by going through legal procedures and facing legal punishment such as jail.
You cannot defend or excuse your acƟons by saying that you did not know the law.

6
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What does the law say?
Sexual Oīences Amendment Act of 2007
• Rape is a crime, and it should be reported to the police.
• Rape occurs when something is put into the vagina, anus or mouth of a person
without their consent (permission).
• What sorts of things are included here? Commonly it is a penis, but it could be
a nger or any other body part, object, or part of an animal.
• AƩempƟng to rape, persuading or forcing another person to rape, and helping plan, plot
or enable rape are all crimes too.
• The act of rape is ‘non-consensual’, which means that the person did not agree to a
sexual act.
• A person who is mentally disabled cannot agree to sex and so sex with such a
person is also rape
• If someone does not give consent because they are too drunk, drugged, or
asleep/unconscious, it is sƟll rape
• If someone agreed to sex with one person but is tricked and ends up having sex
with someone else, that act is also ‘rape’
• If a wife or girlfriend does not agree to a specic act of sex with her partner it
is ‘rape.’
• It is against the law to pay someone for sex and to agree to have sex if you are paid.
• According to South African law, if a person is under 16 years of age they may not agree
to sex.
• The Sexual Oīences Amendment Act of 2007 states that it is a crime for adults to have
sex or engage in other sexual acts with children between the age of 12 and 16 years.
• Having or showing sexual pictures of children is a crime.
• Forcing someone to witness sexual acts or see sexual pictures is a crime.
• Publicly exposing a person’s sexual parts is a crime.
• Any sexual oīence commiƩed against or with a child or someone who is mentally disabled
has to be report to the police or to social workers by anyone who knows about it.
• VicƟms’ Rights:
• A person who is a vicƟm of sexual violence has a right to be able to open a
case at a police staƟon and a right to health care. From rape, there is a risk of
becoming pregnant, acquiring HIV and other sexually transmiƩed infecƟons
and developing mental distress. These can be treated or prevented. It is very
important to receive health services as soon as possible to prevent these
problems and help start the process of healing.

7

Prepare Project : School Safety Resource Booklet

DomesƟc Violence Act 1998
DomesƟc violence is a crime, whether it is commiƩed by a man or woman, older person or a
child.

What is domestic violence?
The deniƟon of domesƟc violence includes violence by marital, daƟng, or co-habiƟng partners
or same-sex relaƟonships. It also provides protecƟon against violence by parents against
children and by children against parents and violence by a mother-in-law against a daughterin-law.
In the DomesƟc Violence Act, violence is seen as taking many forms: physical and sexual
abuse; emoƟonal, verbal, psychological, and economic abuse; inƟmidaƟon, harassment,
stalking, damage to property, and any other controlling behaviour which may cause harm.

8
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How can the law help me?
Report the crime
People can’t help you if they don’t know you need help. Break the silence and tell someone
if you have been the vicƟm of violence or witnessed violence. You can lay a criminal charge
against the oīender or perpetrator by reporƟng the crime to the police. Remember, you can
open a child sexual abuse or rape case even years aŌer it happened. You can ask the police or
a lawyer to help you get a protecƟon order that will not allow the abuser to hurt you again.

What do the police do?
Police must inform the vicƟm of her rights, provide and explain informaƟon about the law,
accompany a vicƟm to fetch her belongings, and provide transport to health care and/or a
place of safety if necessary.

What is a protecƟon order?
A protecƟon order is an order from the court telling the abuser to stop. OŌen the order prevents
the abuser from coming within a certain distance of the vicƟm or the home. The exact terms
depend on the situaƟon. The police must take away any dangerous weapons from the abuser.
Police can arrest abusers without a warrant. If the abuser violates the ProtecƟon Order, the
police are required to arrest him/her.

Who can apply for a protecƟon order?
A person who has been abused may obtain a ProtecƟon Order. A child may apply for one on
her/his own and a counsellor, health worker, member of the police service, social worker,
teacher or any person who has a material interest can apply on behalf of someone else.

How and where do you apply for a protecƟon order?
A ProtecƟon Order can be obtained from any Magistrates’ or High Court near to where the
vicƟm works or lives. Geƫng a protecƟon order will be free of charge if the vicƟm does not
have enough money. In rural areas, where courts are few, a JusƟce of the Peace (police oĸcer,
priest) can issue a temporary protecƟon order unƟl the vicƟm can arrange to go to the nearest
Magistrates’ or High Court.
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What to do if you are
sexually assaulted
• Remember it is illegal for anyone to force or aƩempt to force any woman,
man, girl or boy to have sex (even if they are married or daƟng).
• Tell someone you trust about what happened to you.
• Get medical and supporƟve help to deal with the physical and psychological
consequences of being raped.
• Get medical aƩenƟon within 3 days (72 hours) of the rape because
there are important anƟretroviral medicines that you may need to
protect yourself against geƫng HIV.
• The evidence that is collected during the medical exam is important
for a legal invesƟgaƟon.
• Get counselling (see “Where to get help”).
• It is important that you report this crime – both for you and other potenƟal
vicƟms! Don’t let anyone talk you out of standing up for yourself.
• Do not wash or change the clothes you were wearing at the Ɵme of the rape.
There could be important evidence on the clothes that the police will need.
• It is helpful to tell the police about the rape as soon as possible. Keep the
case number they give you.
• When you report the rape to the police, they will take a statement
from you which means that they will write down what you say
about what happened. You can later make another statement to
add facts to your statement if you want.
• You can ask a family member or friend to be with you when you tell
the police about what happened.
• When you give your statement to the police, they must treat you
with respect and allow you to talk to them in a private area (your
friend or family member can go with you).
• The police have to open a case if a complaint is made – they are
not allowed to decide that it wasn’t rape. Ask them to give you the
case number.
• Tell the police if you are afraid of the perpetrator doing something
to you aŌer you report the rape, and ask them to help keep you
safe.
• If a charge is laid, a case may go to court. You might be called as a witness to
talk about what happened to you.
• By law any person who knows or suspects that child abuse is occurring must
report it to the police so that the child can be protected from the abuser.
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NOTES
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Safe Schools Strategy
Safe and effective environments for:
Educators and Principals
Police
Support Staff

Safe Schools Strategy
 Environmental Programmes
± Securing the physical structure of the school
 Behavioural Programmes
± Support, modify, influence parent, educator and
learner (and community) behaviour at school
 Systems Programmes
± Holistic approach to changing how the whole
school operates
± Partnerships

2

12

Safe Schools Strategy

Discussion
Are you aware of any interventions that
would fit in with the Safe Schools
approach and are already in place or
planned in any of the schools you are
familiar with?

3

Discussion
What are the different elements of a good
school that need to be present for
effective teaching and learning to take
place?

4
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Whole School Approach
The Whole School approach ensures improvement and
upliftment of academic, infrastructural, social and
security environment to support (inter alia):
± Leadership and communication
± Governance
± Quality of teaching
± Educator development
± School safety, security and discipline

5

Stakeholders









School Management Team
School Governing Body
Educators and Support Staff
Learners
Parents and Communities
NGO
Government
Donors
6
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Safe Schools Strategy

Outcomes of Whole School
Approach
 Development of Human Resources
 Empowering people to change and manage
change
 Policy development
 Supportive Teaching and Learning
Environment
 Support Services
 School-Community Partnerships

7

Relationship Building
Challenges
 What are some of the challenges in building
and maintaining relationships with learners:
 Educators
 Principals
 Police
 Parents

8
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Sexual Violence is common in many schools
and is largely unreported.

What are some of the challenges that a Safe
Schools/Whole School approach may face in
addressing this problem?

9

Discussion
What are some of the difficulties associated
with working with children and young adults?
 Educators
 Principals
 Police
 Parents
 Community

10
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Safe Schools Strategy

Benefits to Young People
 A voice and an opportunity
to influence the services
that affect them.
 Services which better
reflect and meet their
needs.
 Opportunities to develop
new skills.

Benefits to Organisations
 New ideas from young
people.
 Improved service quality
and efficiency as a result of
greater accountability,
improved structures,
policies and decision
making.
 Better able to meet the
needs of young people.
 Improved skills for workers.

Benefits for Communities
 Enabling the participation
of children and young
people in wider society.
 Equipping children and
young people with the skills
and attributes to be
responsible, participating
adults.
 Improved community and
intergenerational relations
as young people are
viewed as positive
contributors.

11

Discussion
Think back to when you were at school.
 What were you most concerned about?
 What were your biggest challenges and
frustrations?
 What was most important to you?

12
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How can you most effectively go about
involving learners in a Safe Schools
project in a way that is meaningful and
important to them and will ensure ongoing
buy-in and participation?

13

Discussion
What are some of the stressors that our
learners are faced with ± in an out of school?

14
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Safe Schools Strategy

What makes children
stressed and violent?
 Physical/psychological/emotional neglect or
abandonment
 Domestic violence
 Family stress or dysfunction
 Lack order, structure, discipline
 Self-concept formation, peer pressure, etc
 Alcohol and/or drugs
 Gangs/cults/other subcultures
 Academic pressure
 Fear ± of unknown, of rejection, of failure
15

Discussion
How can you use your role to help to mediate
these stressors?

16
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Discussion
What kinds of things are most likely to generate
or exacerbate conflict between learners at
your school?

What can your School Safety Plan do to
address this in order to reduce or prevent
conflict?

17

Police Support to Schools
 How are learners likely to perceive police
officers?
 Are there any possible dangers or harms of
police engagement in schools?
 If so, what does this mean for how police
engage in schools, and with learners?

18

20

Safe Schools Strategy

³9LROHQFHLVDPXOWL-faceted problem with physical, social,
SV\FKRORJLFDODQGHQYLURQPHQWDOURRWV´ +DPPHG

19

Also micro and
macro factors

20
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Diagnose

Plan

Act

21

 What are the problems?
 Where are the problems?
 For whom?
 What does our school want to achieve? What
is our vision?
 Objective 1
 Objective 2
 Objective 3

22

22

Safe Schools Strategy

23

Whole School Action
Planning
 $JUHHRQDSURFHVVWRPDQDJH\RXUVFKRRO¶Vprogramme (who
will attend meetings, how often will you meet, where will you
meet)
 Identify 3 sexual violence related problems that need to be
addressed
» What action steps need to be taken?
» Who will take responsibility for the plans?
» What are the time frames?
» What resources will be needed?

24
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Our School Safety Action Plan
School:

EMIS Number:

Step 1: WHAT IS THE PROBLEM OUR SCHOOL NEEDS TO ADDRESS?

Step 2: WHAT DOES OUR SCHOOL WANT TO ACHIEVE?
ObjecƟve 1.

ObjecƟve 2.

ObjecƟve 3.

ObjecƟve 4.

Step 3: SCHOOL SAFETY ACTION PLAN
Our school will implement the following acƟviƟes to achieve these objecƟves:

THESE ACTIVITIES WILL BE IMPLEMENTED

WHO WILL DO WHAT?

By when will this be
completed?

1.

2.

3.

4.

5.

24

Date of AcƟon Plan: _________________________ Date to review progress: _________________________

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

ObjecƟve 5.

Safety Spots Questionnaire
School:

EMIS Number:

1

In class

2

Toilets

3

Behind the school buildings

4

Admin and staff rooms

5

Specialised classrooms
(libraries, music rooms, etc)

6

Walking between classes

7

Stairs

8

Tuck shop

9

Parking lot

Gangs

Gambling

Witchcraft

Discrimination

Vandalism

Theft

Threatened

Get hurt or injured

Corporal punishment

Bullying

Sex and kissing

Fights happen here

Swearing and hate words

Drugs and alcohol

Weapons are used here

Please Ɵck
the box!

Trespassers walk in this area

PLACES IN OUR SCHOOL... This is what happens in this place;

10 On sports field
11 On the playground

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

12 By the school fence
13 Coming in and out of the
school gate
14 In the neighbourhood
15 On the way to or from school
16 Which are the three most
important things you think we
need to address in our schools

Put a tick in the three boxes

17 We have rules in our school

Yes

No

18 We can report (tell the teacher) what happens at our school

Yes

No

Worse

Makes no difference

19 a) Telling the teacher makes the situation...

Better

Don’t know

b) Why do you say so?
20 Have you reported something that happened at your school this term?

Yes

No

21 Do you think that our schools could be a safer place?

Yes

No

22 Did you feel free to answer these questions?

Yes

No

Thank you for
compleƟng this survey!

25

Safety Spots : Marking Report Template
School:

EMIS Number:

Survey Results for:

Grade

Whose results are recorded here?

Boys

Girls

How many surveys are being scored?

Boys

Girls

Which survey is this?

Baseline (Pre)

Boys and Girls

Follow-up (Post)

Date survey was conducted?
Date scoring was done?

WAS PROCEDURE FOLLOWED?
YES

NO

Did not answer

Were shown guidelines
Guidelines were discussed with them
Q22. Feeling free to answer the questions

Take Note!
If one third or more of the learners state that they were not shown the guidelines or did not have these discussed
with them, the survey will need to be re-administered. The same applies if at least one third of the learners did
not feel free to answer the quesƟons. Do not conƟnue with the scoring if this is the case here.

PLACES IN OUR SCHOOL

Learners feeling of safety
in each of the following places:
Staff room
Specialised class-rooms (library etc.)
Toilets
Tuck shop
Behind the school buildings
Administration
Car park
Sports field
Between classes
Classrooms
Stairs
Playground
By the school fence
Coming in and out of the school gate
On the way to and from school

26

UNSAFE
Cross (x)

SOMETIMES SAFE
Question mark (?)

SAFE
Tick (3)

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

Using the Safety Spots QuesƟonnaire, count up how many learners have put a Ɵck (я), quesƟon mark (?) or cross
(x) in each of the places on the quesƟonnaire:

Safety Spots : Marking Report Template
Highlight using a red highlighter the top three areas where learners feel UNSAFE.
Highlight using a green highlighter the top three areas where learners feel SAFE.
Compare the responses between the male and female learners: do they feel SAFE or UNSAFE in the same areas?
Where do most girls feel UNSAFE? Where do most boys feel UNSAFE?

Q1. In class
Q2. Toilets
Q3. Behind the school
Q4. Admin and staff room
Q5. Specialised classrooms (library etc.)

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

Q6. Walking between
classes
Q7. Stairs
Q8. Tuck shop
Q9. Parking lot
Q10. On sports field
Q11. On the playground
Q12. By the school fence
Q13. Coming in and out of
the school gate
Q14. In the neighbourhood
Q15. On the way to or
from school
TOTAL
Highlight using a red highlighter the highest score for each quesƟon of what happens in that area.
Add up the score for each of the threat or incidents that occur. Highlight in red the three highest scores.
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Gangs

Gambling

Witchcraft

Discrimination

Vandalism

Theft

Threatened

Injured

Corporal punishment

Bullying

Sex / kissing

Fights

Swearing

Drugs / alcohol

Weapons are used here

Trespassers

THIS IS WHAT HAPPENS IN THESE PLACES IN OUR SCHOOL:

Prepare Project : School Safety Resource Booklet

Safety Spots : Marking Report Template (cont.)

Gangs

Gambling

Witchcraft

Discrimination

Vandalism

Theft

Threatened

Injured

Corporal punishment

Bullying

Sex / kissing

Fights

Swearing

Drugs / alcohol

Weapons are used here

Trespassers

COUNT UP THE TOTAL NUMBER OF TICKS FOR EACH SAFETY THREAT:

Q16.
The 3 most
important things
the learners think
needs to be
addressed in the
school
Highlight in red the 3 highest scoring safety threats. These are the top three prioriƟes that the school needs to
TAKE ACTION on!
YES

NO

Q17. We have rules in our school

BETTER

WORSE

MAKES NO
DIFFERENCE

DON’T
KNOW

Q19. Reporting makes the situation:
YES

Q20. Have you reported something this term
Q21. Do you think your school could be a safer place

Scorer commentary:
What are the aspects of these scores that strike you most (seem most important to note)?

28

NO

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

Q18. We can report what happens

Source : Centre for JusƟce and Crime PrevenƟon and the Department of EducaƟon : The Hlayiseka Early Warning System

Safety Spots : Marking Report Template

Safety Spots : Marking Report Template (cont.)
Scorer commentary: (cont.)
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The Sexual Offences Act &
The Child Justice Act

Dr Kelley Moult
Gender Health & Justice Research Unit
University of Cape Town

Overview
y CHILD JUSTICE ACT
y SEXUAL OFFENCES ACT

30

{

Objectives of the µnew¶ Sexual Offences Act

{

New definitions

{

New offences

{

Mandatory reporting of sexual offences

{

Teddy Bear Challenge & Rabie Judgment

The Sexual Oīences Act & The Child JusƟce Act

The Child Justice Act
ACT 75 OF 2008

Child Justice Act
y Aimed to establish a criminal justice system for

children in conflict with the law that:
{

{

{

{

Expands and entrenches the principles of restorative justice
as foundational
Values principles of rehabilitation & reintegration as core
to the system
Ensures that children take responsibility and accountability for
crimes committed
Balances the interests of children and those of society

31
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Child Justice Act
y Purpose of the Act (Preamble):
{ To establish a criminal justice process for children accused of
committing offences
{ To uphold their constitutional rights and ensure the protection
of society
{ Recognises the µbest interests of the child¶ (with due regard to
victims)
y Act applies to all criminal offences
{ Divides into 3 schedules depending on seriousness
{ Have different implications (e.g. most serious can only be
diverted in exceptional circumstances)

Child Justice Act
y Affords children particular safeguards:
{ Right not to be detained except as a measure of last resort (and
if detained, only for the shortest period time).

32

{

Right to be treated and kept in conditions that are cognizant of
the child¶s age

{

Right to be detained separately from adults

{

Right to be protected from abuse, maltreatment, neglect and
other forms of degradation.

The Sexual Oīences Act & The Child JusƟce Act

Child Justice Act
y The Act creates three categories of children to which

it applies:
{

Children under 10 years old.
Ù

{

Guide what happens to children who are not considered criminally liable
(children¶s court, or counselling).

{

Children aged 10 years and older, but younger than 18 years at the time
of arrest or when the summons or written notice was served on them.

Ù

Intends to protect offenders who are children while in the criminal justice
system, not children who were only arrested later for crimes they
committed as children.

Persons who are 18 years or older but under 21 years of age and who
committed an offence when under 18 years of age.
Ù

Recognises that 18 to 21 year olds are still young and can benefit from the
procedures provided in the Act.

Process
y Children under 10 years of age and who are alleged to have

committed an offence:
{

{

Referred to a probation officer to conduct an assessment as to child¶s
age
Other provisions related to criminal capacity (right/wrong)

y Children 10-18 and those 18-21 who committed an offence

while under 18:
{
{
{
{

Assessment by probation officer prior to preliminary enquiry
Can be considered for diversion before or at the preliminary enquiry
If not diverted, must be referred to a child justice court.
If referred, can still be considered for diversion prior to finalisation.
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Process

source : Gallineƫ (2009)

34

The Sexual Oīences Act & The Child JusƟce Act

Diversion
y Child can be diverted at preliminary inquiry or trial

if:
{
{

{
{

{

The child acknowledges responsibility for the offence;
The child has not been unduly influenced to acknowledge
responsibility;
There is a prima facie case against the child;
The child has consented to the diversion along with his or
her parent, guardian or appropriate adult if available; and
The prosecutor (in relation to Schedule 1 and 2 offences) or
the Director of Public Prosecutions (in relation to Schedule
3 offences) indicates that the matter may be diverted.
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The Sexual Offences Act
THE CRIMINAL LAW (SEXUAL OFFENCES AND
RELATED MATTERS) AMENDMENT ACT
ACT 32 OF 2007

The Sexual Offences Act
y Objectives:

36

{

Replacing/redefining outdated common law crimes

{

Creating new statutory offences to criminalise all forms of
sexual abuse

{

Providing certain services such as PEP and compulsory HIV
testing of the perpetrator to protect complainants from
secondary victimisation

{

Giving proper recognition to the needs of victims of sexual
offences

The Sexual Oīences Act & The Child JusƟce Act

Changes in definition
Old Common Law
Definition

y Rape consists of a

man having unlawful
& intentional sexual
intercourse with a
woman without her
consent

New Definition (SOA)

y Any person ZKR«

commits an act of
sexual penetration
with another person
without such person䇻s
consent «LVJXLOW\RI
the offence of rape.

New definition of rape
{

Both victim & perpetrator can be male or female

{

Key element of the crime: µsexual penetration¶
Ù

Genital organs of one person into the mouth, genital organs or anus
of another person

Ù

Any other body part, any object or part of the body of an animal
into genital organs or anus of another person

Ù

Genital organs of animal into mouth of another person

Penetration = µinto or beyond¶ the genital organs, mouth
or anus
{ Without consent
{
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Consent
y Consent means voluntary or un-coerced agreement
Ù

free and deliberate

y Agreement is not voluntary if{

use of force or intimidation against the complainant or another
person or their property

{

threat of harm against complainant or another person or their
property

{

abuse of power or authority

Consent (continued)
y Agreement is not voluntary if ±

Obtained through 䇺false pretences or fraudulent means䇻

The complainant is incapable under the law of
䇺appreciating䇻 the nature of the act
asleep, unconscious or in an 䇾altered state of consciousness䇿
(under the influence/drugged) to the extent that their judgment
is adversely affected
Ù mentally disabled
Ù below the age of 12
Ù
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Sexual
Assault
(Similar to old
Indecent Assault)

y A person who unlawfully

and intentionally sexually
violates another person
without the consent of this
person

Sexual Assault (previously Indecent Assault)
{

Key element: 䇺sexual violation䇻 which includes:
Ù

contact between genital organs/anus/female breasts of one person
and any body part of another person/animal/object

Ù

contact between mouth of one person and genital
organs/anus/female breasts/mouth of another person

Ù

forced masturbation of one person by another person

{

Sexual violation excludes all acts of penetration
Ù Exception: insertion of object resembling genital
organs into mouth is sexual assault

{

Without consent
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Compelled rape/sexual assault
Compelled
rape

Compelled
sexual assault

Compelled selfsexual assault

 Perpetrator
compels a
third person
to commit a
rape

 Perpetrator
compels a
third person
to commit a
sexual assault

 Perpetrator
compels the
victim to selfmasturbate or
penetrate
his/her own
genital organs or
anus

New offences protecting adults

Causing an adult to
witness a sexual
offence or selfmasturbation
Engaging
sexual
services

Exposure or
display of
child
pornography
to an adult

Flashing

Bestiality

40

Sexual
act with a
corpse
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Sexual offences against children
& mentally disabled persons

Definitions
Mentally disabled
person

Child
y 䇺Child䇻 defined under SOA as a

person under the age of 18 years

y All new offences that are meant

to protect children Æ below 18
years

y Exception: statutory rape &

statutory sexual assault

y Person affected by any mental

disability or any disorder/ disability
of the mind:
{

unable to appreciate the nature and
consequences of a sexual act;

{

able to appreciate, but unable to act in
accordance with that appreciation;

{

unable to resist the commission of any
such act; or

{

unable to communicate his or her
unwillingness to participate in any such
act
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New offences protecting children

Sexual
exploitation

Exposure of
child to adult
or child
pornography

Promoting
child sex
tourism

Child
pornography

Sexual
grooming

Causing a
child to
witness a
sexual act

y the process of 䇾preparing䇿 or 䇾making a

Sexual
grooming

child/mentally disabled person ready䇿 to
engage in a sexual act
y examples of sexual grooming are where a
person:
{

encourages, instructs or tries to persuade a
child/mentally disabled person to a sexual act by,
for instance, supplying or displaying pornographic
publication or film

{

commits or describes an act to a child/mentally
disabled person to persuade him/her to perform a
sexual act

{

arranges a meeting or communication with a
child/mentally disabled person, by any means,
with the intention to commit a sexual act with the
child/mentally disabled person

y the offence covers promoting sexual grooming

and sexual grooming itself
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{

Sexual
exploitation

{

{

person who engages the sexual services
of a child/mentally disabled person for
financial or other reward, favour, or
compensation
Ù irrelevant whether the sexual act is
performed or not!
Ù irrelevant whether child/mentally
disabled person consents or not!
person who offers the services of a
child/mentally disabled person to a third
person for financial or other reward for
commission of sexual act with the child
person who benefits from the earnings
of sexual exploitation of a child/mentally
disabled person

Case study:
Jo goes to visit his neighbor Jack. He says he has just come
back from a successful business trip and hands Jack a
brand new cell phone. 䇺You can keep it¶ Jo says, 䇺but you
know, I do want a little favor in return. ,¶YHbeen so lonely
since my divorce and your daughter Cynthia, she¶s so
SUHWW\6KHLVDOPRVWDQG,WKLQNVKHOLNHVPH«䇿 The
men agree that Jo can have sex with Jack䇻s 16-year old
daughter. On the next day Jo approaches Cynthia. She
agrees to have sex with him.
y Who committed an offence? What kind of offence?

y Does it make a difference whether Cynthia is 16 or 15?
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Statutory Rape/Sexual Assault
Consensual Sexual Acts with
Certain Children

Rape and Statutory Rape (current)
Consensual sex with a child under the age of 12
Ù

This is rape/sexual assault even if without coercion or force, because a child
below the age of 12 cannot legally consent to sex

Consensual sex with a child between 12 years and 15 years
Ù
Ù

Ù
Ù

This is statutory rape/statutory sexual assault
Relates to consensual sex between a child 16-17 and another age 12-15 (A is
guilty of an offence)
Relates to consensual sex where both are 12-15 (A & B are guilty of an offence)
If both (the ³perpetrator´ + ³victim´) are children, the crime can only be
prosecuted with the written authorisation of the National Director of Public
Prosecutions

Consensual sex with a child who is 16 years or older
Ù

Not a crime, because children 16 and older can ³fully´ consent to sex according
to the law

© Steffi Röhrs, Gender, Health & Justice Research Unit, UCT
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Is this a crime? Who is prosecuted?
y Boyson is 21 and his girlfriend Joy who is 11 have consensual

sex.
y James is 14 and his girlfriend Louise who is 11 have
consensual sex.
y Sipho is 15, his girlfriend Denise is 13. They have been going
out for 6 months. One night they decide to 䇾take their
relationship to the next level䇿 and have consensual sex.
y Dan (17) and Barbara (15) have been together for a few
weeks. One night after a party they have consensual sex.

Mandatory reporting
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Mandatory Reporting
y No legal obligation to report a sexual offence if the

victim is an adult
Ù

No obligation for the rape survivor to report to get medical care

y Legal obligation to report when patient is a child or a

mentally disabled person
Ù

Rationale behind obligation to report:





Protect the affected child from further harm
Protect other children from harm by perpetrator
Deter perpetrators

Reporting Obligations: SOA
y Children:
{ 䇾A person who has knowledge that a sexual offence has been
committed against a child [i.e., a person under the age of 18] must
report such knowledge immediately䇿 to the police
y Mentally disabled person:
{ 䇾A person who has knowledge, reasonable belief or suspicion䇿 that a
sexual offence has been committed against a person who is mentally
disabled must report to the police
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Reporting obligations: Children䇻s Act
{

{

If there is a reasonable suspicion that a child is being
abused in a way that causes physical injury, sexual
abuse or neglect, certain persons have a duty to report
such abuse.
Professionals include, for example, social workers,
teachers, legal practitioners, medical practitioners,
traditional and religious leaders, etc.

Differences in reporting
Sexual Offences Act

&KLOGUHQ¶V$FW

Who must report?

µ$SHUVRQ¶ DQ\

Certain professionals
including health care
professionals

What must be reported?

Knowledge of a sexual
offence against a child
or a a mentally disabled
person:

Reasonable belief that a
child has been sexually,
physically or emotionally
abused:






Rape & Sexual Assault
Statutory Rape & SA
Consensual Acts child/child
Various Other Offences





Physical abuse causing injury
Deliberate neglect
Sexual abuse ± includes
sexual offences
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Differences in reporting
Sexual Offences Act

&KLOGUHQ¶V$FW

When must you report?

If you have knowledge that a
sexual offence has been
committed against a child

,I\RX³conclude on
reasonable grounds´WKDWD
child has been:
 abused in a manner
causing physical
injury,
 sexually abused or
 deliberately
neglected

To whom must be
reported?

Police

-

Designated Child
Protection Organisation
Dep. of Social
Development
Police

Consensual Sexual Activity between Teens
y These provisions (sections 15 & 16 of the Sexual Offences

Act) were challenged in the High Court for being
unconstitutional (Teddy Bear Clinic for Abused Children
and RAPCAN v Minister of Justice and Others. Case No.
73300/10)
{

{

{
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Challenges the criminalisation of consensual sex between
adolescents (statutory rape, statutory sexual assault)
Challenges the reporting obligation for consensual sexual activity
between adolescents
Challenges the requirement to include children found guilty under
these offences to be included in the National Sex Offender Register

The Sexual Oīences Act & The Child JusƟce Act

Rationale vs. Reality?
y Rationale:
Protect the affected child from further harm
Protect other children from harm by perpetrator
Deter perpetrators






y Reality:
This objective can only be achieved if the report is followed up with an adequate
protection response
Failure to do so can lead to:

{
{

|

Consequences of reporting for child victim




|

Further harm once perpetrator knows they have told, lack of belief
Secondary traumatisation by failures of the criminal justice system & welfare systems
If perpetrator is breadwinner = loss of income to the household

Consequences of reporting for children as a group



No deterrent effect
Recidivism by offenders
Source: Children¶s Institute

To Report or Not?
 To report or not to report?




Will it be in this child¶s best interests to report?
If I report will it cause more harm?
If I do not report will it cause more harm?

y The impact of criminalisation:









Traumatisation through exposure to the criminal justice & welfare systems.
Emotional distress in the form of shame, embarrassment, anger, humiliation
and regret Æ have long-term consequences in terms of sexual health and selfesteem
Prevent adolescent from seeking supportive help (e.g. counselling and health
treatment) because they fear being charged with a crime. Fear and stigma will
keep them away from social workers, counsellors and clinics.
Restricts the child¶s autonomy.
Children are being given the message that consensual healthy sexual
behaviour is wrong and deserves to be punished.
Source: The Children¶s Institute
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Rabie Judgment
y North Gauteng High Court delivered judgment in

January 2013 that found:
{
{
{
{

{

{
{
{
{
{

Infringe a number of rights of children
Provisions may cause undue harm to children
Are an unjustified control into the private sphere of children
Violate protections of dignity of children
Violate ability to control their own bodies and to make decisions
about reproduction
Violate right to private, intimate and personal relationships
Criminalise the activity of ³significant numbers of children´
Create harm, whether ultimately prosecuted or not
Diversion doesn¶t necessarily protect the individual
Relies on prosecutorial discretion (no guidance)

Rabie Judgment
y Addressed instances where children are both

between 12 and 16, or where one is 16-18 and the
other is between 12-16, but the age gap is <2years:
{
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A person (A) who commits an act of sexual penetration with a
child (B) is, despite the consent of B to the commission of such
an act, guilty of the offence of having committed an act of
consensual sexual penetration of a child, unless at the time
of the sexual penetration (i) A is a child or (ii) A is
younger than 18 years, and B is two years or less
younger at the time of such an Act.
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Rabie Judgment
y Addressed instances where children are both

between 12 and 16, where there is an age gap of >2
years:
{

A person (A) who commits an act of sexual penetration with a
child (B) is, despite the consent of B to the commission of such
an act, guilty of the offence of having committed an act of
consensual sexual penetration of a child, unless at the time
of the sexual violation A is a child.

Role of Police in Reporting
y One of the many goals of the SOA was to improve the

reporting and management of cases at the police
level.
y How a member of the police responds to a report of a
rape is possibly the most important indicator of how
rape cases will be treated in the remainder of the
criminal justice process.
{
{

{

The police are the entry-way to the criminal justice system.
Affects the extent to which victims of alleged sexual offences
proceed with the criminal justice process.
Affects the quality of police investigations.
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Role of Police in Reporting
y According to s4(6) of the National Instructions for

SAPS members on the new Sexual Offences Act:
{

{

{

µ$Q\SHUVRQZKRUHSRUWVWKHDOOHJHGFRPPLVVLRQRIDVH[XDO
offence to a member must be treated in a professional
manner and must be reassured that the report is
viewed in a serious light and will be thoroughly
investigated.¶
)XUWKHUV  VWDWHVµ$PHPEHUmay never be judgmental
while interacting with the victim irrespective of the
circumstances surrounding the offence¶
S 5(4) states that no victim may be turned away.

Role of Police in Reporting
y Section 5 of the National Instructions ± entitled Victim Assistance ±

requires members of the SAPS to:
{
{
{
{

{

{

{
{
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Ask the victim to accompany him or her to a private area.
Reassure the victim that he or she is safe and will be protected.
If there is a domestic relationship, advise in terms of the DVA
Determine whether the victim requires medical assistance and if so make
arrangements for the victim to obtain medical assistance as soon as possible.
Inform the victim that he or she may have another person present with him
or her during the interview and if so allow that person to be present
Put the victim at ease and ensure that the victim is not exposed to any
further trauma
Listen to what the victim says, without interruption
Write down everything that the victim says (and make investigative notes)
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Opening a Docket
y If the member is satisfied that there are reasonable

grounds to believe the offence was committed, he or
she must take an affidavit, open a docket for
investigation of the offence and register the docket in
the CAS system.
{

Affidavit must include:
Ù
Ù
Ù
Ù
Ù
Ù
Ù

the time and date on which the offence was allegedly committed
the place where the office was allegedly committed
the nature of the alleged offence
the manner in which it was allegedly committed
the first person to whom the victim reported the alleged offence, before reporting to
the police
any details regarding the alleged offender(s)
any details regarding possible witnesses

Skeleton Dockets
y If the victim is unable to make a coherent statement,

a skeleton docket must be opened, until the victim is
in a position to make a coherent statement. If the
complainant is accompanied by another person, a
statement must be taken from this person
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Deciding Not to Open a Docket
y If the member is not satisfied that there are

reasonable grounds to believe the office was
committed, he or she must consult with the CSC
Commander.
{

{

The Commander must make a comprehensive entry into the
OB (Occurrence Book) stating the reasons why he or she is
unsatisfied with the complaint.
The particulars of the complainant must be recorded in order
to locate the person for an interview, if necessary.

Providing Information
y Must as soon as reasonably possible inform the

victim of:
{
{
{
{

{
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The case number
The details of the investigating officer
The processes that follow next
The importance of undergoing a medical examination as soon
as reasonably possible and that the examination will be
conducted at State expense
Services relating to HIV post-exposure prophylaxis (PEP) and
compulsory HIV testing, as well as about the victim protection
programme
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